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ecoeSTATSMENT OF ISSUNS PRESBNTAD FOR RBVIEWeeee 


i. Whether the District Court's dismiesal of Appellant's 
Complaint was justified and predicated upon an unrelated 
issue filed in a State Court pursuant to Civil Practice 
Law and Rules .: New York State, Articole 78 Proceedings 
in the Nature of Mandamus seeking re-appeurance before 
the Parole sbosrd and for an Order to Show Cause why @ 


Meaningful Neason was not afforded appellant, 


Whether the Vistrict Court improperly denied appeliant 'y 
Complaint by erroneously relying upon a inapposite State 


Court decision as @ praxis for said dismissal and denial. 


ecco eSTATRMENT OF THK CASK. ..c. 


This case ia before the court upon Appexl from a judgment 
of the District Court (Northern Dist.) entered on July 19, 
1976 providing that: “.,.WHERR A CONSTITUTIONAL ISSUx IS 
/CTUALLY RAISED IN THe STATR COURT, AS IT CAN BB IN AN ARTI- 
Clie 78 PROCKEDING,..THE LITIGANT HAS MADE HIS CHOICE AND MAY 
NOT HAVE TWO BITES A? Tlik CHERRY", 

Plaintiff-appellant filed in the Northern District Court 
on the 27th day of May, 1976, a Civil Action pursuant to the 
provisions of Title 42 U.3.C., seetion 1983 for the deprivat- 
ioa of Civil and Constitutional Kights neming ENNIS J, 


OLGIaTI, Chairman of the New York State Board of Parole as 
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defendant therein, the matter contended that the New York 
State board of Parole had arbitrarily and illegally altered 
and extended Pleintiff-appellant's maximum expiration date 
far beyond the date as set by the sentencing Court. 

Appellant, 4 parolee released from a New Yomk State Co- 
rrectional Facility and under the Suppevision of the New 
ferk State Division of Parole, was arrested on the l/th day 
of June 1974 for the alleged crime of Attempted hape. That 
on August Ist, 197 & Parole Violation Warrant was issued 
against Appellant herein, That Curing the detention of 
appellant at the Kiker's Island House of Detention for men, 
appellant reached his sentence's maximum S@kpiration and the 
above said Parole letainer warrant (#44305) was duly withe 
drawn by Parole Authorities and Sppellant was subsequently 
released upon bail status, 

App@liant was tried and convicted in ths Supreme Court 
of the State of New York, County of Aings, on the Sth day of 
May, 1975 ana was sentenced to a term of from three to six 
yeare (3-6) on the Sth day of June, 1975. 

Appellant appeeamed before the Parole soard on March léth, 
1976 as he reached his courteset minimum term and was denied 
parole release providing: " YOU WERE UNDEK PAROLE SUPSRVIS ION 
ON A BURGLAKY CHAKGE AT THe TIMs OF 7Hu AHRSST AKRD CONVICTI« 
ON OF TH& INSTANT OFFENSZ. YOUK RELEASE AT THIS Tlag WOULD 
Gi A MOCKZRYCOP JUSTICE." That upon the above reason used 
to deny appellant pserole, appellant duly filed to the Cayuga 


County Court (Supreme Court), an article 78 Proceeding in 


the Nature of Mandamus, pursuant to the Civil Practice Law 
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aud Rules of the State of New York, naming Ennis J, Vigiati 
&S respondent seeking judgment for en Urder to Show Cause 
why the appellant should not be released “Upon Parole Status, 
4he #@fore-nentioned application aitepyed that the decision as 
rendered by the board denying Parole was Solely predicated 
Upon the assumption thet Pleintiffeappeliant at the time of 
the instant conviction wes under Parole status. The ar gume nt 
86 set forth in the *&pplication discredited the validity of 
the Decleration of Velinquency prepared by the Parole seuthoe 
rities before appellant's conviction due to the absence of s 
Parole violation werrant ana Notice of Violation at the time 
of the new conviction. It was furtner Contended that appell. 
Snt's time could not ve held in abeyance or Stopped as the 
Detainer Warrant had veen lifted on appellant 's maximum ex- 
piration date and that the parole authorities was without 
the jurisdiction to reinstate appellant's maximum expirate 
ion date after it had Leyelly expired fving predicated by 
& conviction four (4) months Subsequent to the Withdrawing 
of the Deteiner Warant, 

The Supreme Court of' the State of New +ork, County of 
Cayuga, (White, J.) Cismissed the appellant's application 
on the 13th day of May 1976 stating: " THAT Tk PAROLE 
BOAKD CaN RUINS Ta TH AN GXPIKATION DATE APTER If HAS LAGALLY 
SXPIRED, CHANGE THa? DATS, ANL CHAKGs A Man WITH A PAHO 


VIOLATION.” (Greaves y, Ulgiati, Index Ho, 76-3161, suprise). 


Pleintiff-appellant contended in his complaint that the 
New York State board of Parole Surrepkitiously, and without 
the knowledge of appellant and the sentencing vourt, lodged 
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a Parole Violation Warrant a:-iast appellant which was not 
disclosed prior to appellant's appearance pefore the Parole 


Koerd on March 16, 1976. 


ecee eo cAlGUMENT . ccs 


Appellant contends that he was not under Parole ouperv- 


ision at the time of his trial and conviction of May 15, 1975- 
Thet his maximum expiration dete expired on January 6, 1975. 
Since the presumption of imrecance ig not to be eradicated and 
as appellant's alledged violation stemmed from the arrest of 
Jume 17, 1974 upon the new charge, he could not be declared 
Gelinguent due to the failure of the Parole authorities to 
issue Wotice of Violation of Parole and to ai'ford appellant 
witn the requisite rreliminary and ‘inal sevocation he axing 

as mandated by law for suspested violators, A, proximately 
eleven months had elasped without a Notice of Violation be ing 
served upon @;pellant. in addition to the above, appellant 

was notified by the Purole Officer who withdrew the Letainer 
WerMint that appellant was no longer under Perole supervision 
necessitating the Warrant's withdrawal. Yet, the very sane 
Warrent was lodged arbitrarily after the conviction of Appell- 
ant witnout his knowledge. The above acts as described should 
be sO reprehensible te any representative of an American Court, 
unless we are to accept and beliefe that the system of justice 
in the State of New York has been allowed to de generate into a 
neoenazi system allowing & gestapo type dispensation of the 
individual rights of it's citizens, without any regard for Con- 


atitutional mandates as to the rights and priviledges which 
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may not be aoridged, 

The District Court erred in its findings that appellant raei- 
sed an identical issue in an Article 76 Proceedings in the 
Nature of Mandamus, Appellent's issue in that proceedin,, dealt 
basically with argument of « Capricious and arbitrary parole 
denial and the relief Sought was re-appesrance before che Board 
anc for an Order to Show Cayse why the Parole sourd did not aff- 
ord appellant with a meaningful reason in support of the Genial, 
Whereas the District Court's determination thet the identical 
issues wore presented to beth the state Vourt and Vistrict Court 
is baseless and without the Support of the record. The issues 
reised in the complaint contended that the Parole authorities 
employed and utilized illegal and surreptitous methods to viole 
ate appellant when he was adjudicated « Farole Violator four 
months alter tiw legal expiration of Kis maximum term after 
being duly released frow Parole Supervision and informed by the 
very parole authorities that he was a "free" men. It was further 
contended therein thet for uw Lecleration of Velinqueicy to be 
degaily valid, a Notice of Che:ges culminating in such violetion 
must be served upon the violator apropos. A vicletion must be 
based upon actual Violation, not upon SuSpicion or assumption. 


The failure of the Parole authorities to serve &ppellant with 


the requisite lietice of Charges/Violution or to afford appellant 


with the mandated preliminary and final revocation “earings is 
indicative thet appellant could not heve violatéd the conditions 
under which he was released thereby disclosing the dilatory and 
ambiguous acts serving to thereby deprecate and violete appell- 
ant's lth Amendment rights as provided by the U.S. Constitution. 


(sees Ckman V. Arkansas bd. of Pard mS and peroles 61 Fs e 
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86k) 
the above insidious procedures es employed by the Parole 
authorities if allowed to proliferate, would serve to perenni-~ 
aily jeopodize a Parolee lon, after his term as imposed by a 
sentencing court terminates upon the swre Suspicion and assum- 
ption emanating from an accusation devoid of eubse tance, 


The Vistrict Court's reliance upon the cited cases of: 


Lombard V. Board of sducation, 502 #.24 63° at P 636-37 (2d.Cir. 
1974); Thistlethwaite V. City of New York, 497 F.2d 339 (2a.Cir. 
i974) aud Lackewanne Police benevolent Ass'n. V. Bolen, Luo F, 
é¢ 5e (2d Cir. 1971) as a basis to dismiss the complaint is 
therefore negated due to the un-related issues presented to 
each court. the rules oi rea judicata in which the District 
Ccurt spplied to the instent matter determining issue preclu- 
Sion is inapposite and without the support of the record to 4.:. 
allude thereto. 
eeeeCUNCLUSION. see 

disishlis, it 1s respectfully submitted that tne judgment 

under review should be reversed and the Complaint made pursuant 


to the provisions of Title 42 U.S.C. section 1983 be remitted 


to the Northern Diatrict Court for an evidentiary hearing upon 


the merits contained therein. 


Respectfully Submitted: 


aa eae ug Set 
cs i + t 
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135 state Street 
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Memorandum-Decision and Order 
ae ON And Urder 


The Clerk of the court has sent to me for my consideration 
a civil rights complaint, together with an affidavit in forma 
pauperis and for the assignment of counsel from a state inmate 
presently confined in the Auburn Correctional Facility, Auburn, 
New York, 
It appears from the complaint that while plaintiff was out 
On conditional release, he was arrested for the crime of rape, 
While awaiting trial, he alleges that his maximum expiration 
date was reached. Plaintiff was ultimately convicted of the 
Rape charge. The claim appears to be that his mere arrest could 
not interrupt service of his sentence, that said sentence expired 
on January 6, 1975; he states the defendant has illegally changed 
his maximum expiration date on his first conviction to May 23, 1976, 
Plaintiff brought an Article 78 proceeding in the Cayuga County 
Supreme Court on the identical grounds, the action being dismissed 
on the merits by Supreme Cour. Justice Robert E. White on May 13, 


1976. Graves v. Olgiati, index no. 76-3161. Plaintiff does not 


inform us of whether or not an appeal from this determination wag 
taken, 

Plaintiff need not, of course, present his Constitutional 
Claims to a state court prior to commencing his civil rights 
action herein; but, having done 80, it is my opinion he is bound 
by the state court's determination as "where a constitutional issue 
is actually raised in the state court, as it can be in an Article 
78 proceeding... the litigant has made his choice and may not 
have two bites at the cherry." Lombard v, Board of Education, 


502 F.2d 631 at P.636-37(2d Cir. 1974), and see Thistlethwaite v, 


City of New York, 497 F.2d 339 (2d. Cir, 1974) and Lackawanna 


Police Benevolent Ass'n, v. Bolen, 446 F.2d 52 (2d Cir. 1971). 
=-—s2fS_penevolent Ass'n Bolten 


An examination of the papers in the state court proceeding 
reveals that the plaintiff was declared delinquent on June 17, 1974 
for violating the terms of his conditional release; this action 
would interrupt service of his sentence pursuant to N.Y. Penal Law 
870.40 (3) (b), 

The complaint will be denied and dismissed, 

For the reasons herein, it is 

ORDERED, that the complaint herein be and the same hereby is 
denied and dismissed, Leave to proceed in forma pauperis is &ranted 
and the Clerk is directed to file the papers herein without the pay-~ 


ment of fees. 


States District Ju ge 


Dated; July 19, 1976, 
Auburn, New York, 


